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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No 02/PNP/Supdt/AR-IV/2017-18 Dated: 23/08/2017
issued by: Supdt(AR-IV) Commissioner Central Excise (Div-I), Ahmedabad North
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Any person an aggrieved by this Order-in-Appeal may fiie an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TPR P YAULIOT e :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
(i) aﬁmﬁmﬁ%mﬁﬁmgﬁmﬁﬁwﬁmﬁmmmﬁﬁmm
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a2 warehouse
@) o & AR Red U O WY # PRl A w o s & Rfawer #@ s gen
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in case of goods exported outside India export to Nepal or Bhutan, without payment: of
duty. - :
aﬂ%ﬁwaﬁwgﬁﬁaﬁwa%mvﬁm@a%ﬁzmaﬁﬂé%aﬁi Ry Ry o 39
gRT g form & ganfes mgaﬁ,mzﬁmqr&aaﬁwwmmﬁﬁﬁaﬁﬁw(ﬁz) 1998
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Credit of any duty allowed to be utilized towards payment of exc~ise duty on final
products under the pgovisions,of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of tha Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs_.1,000/- where the amount involved is more

tharn Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(b)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies fo :-
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the speciél bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

W@Tﬁqﬁqﬁi@ﬁz(1)wﬁw&w$mmﬁm,m$wmﬁmw,w
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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(4)
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In view of above, an appeal against this order shall lie before j[he Tribunal on
of the duty demanded where duty or duty and penalty are in dispute, or penalt
alone is in dispute.”
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The appeal to the Appellate Tribunal shall be filed®in quadruplicate in form EA-3 as

prescribed under Rule 8 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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aﬁﬁmwa@qsﬂa@%sﬁgﬂﬁﬁsﬁa@%ﬁaﬂﬁﬁﬁﬁ%mwﬁaﬁ arfieia
Waﬁwmmzﬁaﬁawaﬁwmﬁmm%l ‘ ‘ ‘

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

Wwar@rﬁaq1g7oammﬁmaﬁagﬁ%—1zhamaﬁfa‘rﬁaﬁﬁqaﬁﬂﬂmmﬁm
qgrrmmmﬁuﬁfﬁrdaﬂmw-cﬁarr&srﬁ@qaﬁzﬁﬁqawﬁrq?me.soﬁ@rmmw
e @ B AR |

One copy of application or 0.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-1 item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.

Tﬂmwfﬁﬁawwwm el W@W@@E),a%nﬁmzﬁwff
s #ieT (Demand) T &3 (Penalty) BT 10% & ST Tl ST | ETelit, ST OF ST 10 S
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. it may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
iy ~ amount of erroneous Cenvat Credit taken; '
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

The subject appeal is filed by M/s. N S P Pumps Pvt. Ltd. Plot no. 250. Phase-I. )

GIDC, Naroda. Ahmedabad- 382330, (hereinafter referred to as ‘the appellant) against
Order in Original No. 02/PNP/Supdt./AR-IV/2017-18 (hereinafter referred to as ‘the
impugned order) passed by the Superintendent,Central Excise, AR-IV, Division-
I,Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’). The appellant is
engaged in the manufacture of Submersible. Pumps/Submersible motors falling under
CETH 84 of the Central Excise Tariff Act,1985 [héreinafter referred as CETA-1985], and
availing benefit of Cenvat credit under Cenvat Credit Rules, 2004.

2. Briefly stated facts of the case are that during the Scrutiny of ER-3 Returns for the
quarter of Oct’l5 to June'l6, it was observed that the appellant is involved in
manufacturing and clearing dutiable as well as exempted goods. The appallent has
availed benefit of Notification 12/2012—CE dated 17 12.2012 Sr no. 332 and cleared
goods valued at Rs.A 75,46,238/- at Nil rate of duty. They had cleared dutiable and
exempted goods but not maintained separate accounts for the same; they had availed
Cenvat Credit of inputs and input services, used in dutiable as well as exempted goods.
Rule 6(3) of the Cenvat Credit Rules 2004, as amended vide Notifn.23/2016-C Ex. (N.T)
01.04 2016 stipulates that notwithstanding anything contained in Rule 6(1) and 6(2) of
the Cenvat Credit Rules. 2004. if the manufacturer of goods or the provider of output
service opts not to maintain separate accounts, he shall follow any of the options, as
applicable to him. The definition of Exempted goods as per Rule 2 (d) of Cenvat Credit
Rule. 2004, ,it is clear that goods cleared by the appellant claiming exemption benefit of
Sr. no. 332 of Notification no. 12/2012-CE dated 17-12 -2012 are exempted goods, and
provisions of Rule 6(3) of the Cenvat Credit Rules, 2004 as amended, are applicable in

this case. the appellant did not maintain separate account for the inputs & input

services, used in or in relation to manufacture of dutiable and exempted goods. Neither
did they file any option before the Superintendent, Central Excise, as stipulated in Rule
6(3) of the Cenvat Credit Rules. 2004. They did not reverse Cenvat Credit as stipulated in
Rule 6(3) of the Cenvat Credit Rules, 2004. Therefore, the amount of Rs. 452774 /- to be
recovered along with interest. The appellant has claimed the benefit of Sub rule 6(viii) of
Rule 6 of CCR.2004. Sub rule 6(viii) of Rule 6 of CCR.2004 is reproduced below -

“l6) The provisions of sub-rules (1). (2), (3) and (4) shall not be applicable in case the

excisable goods removed without payment of duty are either-

viii. Supplies made for setting up of solar power generation projects facilities ”

Sr. No. 332 of Notification No. 12/2012-CE dated 17. 12.2012 systems specified in
List-8. The exemption is only for Non-Conventional Energy devices while Sub rule 6(viii)
of Rule 6 of CCR.2004 is applicable to “Supplies made for setting up of the power

generation projects or facilities . That the appellant has wrongly interpreted the

statues.the appellant failed to submit the relevant documents, for setting up of solar
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operandi with intent to avoid”‘ the payment of duty. They have purposefully
contravened the provisions of CENVAT Credit Rules, 200‘4ﬁand liable for penalty under
Section 11 AC of the Central Excise Act, 1944. These facts came to light when the
superintendent asked details from the appellant. Therefore, SCN dated 06.12.2016
issued for recovery of Rs. 452774 /- with Interest and Penalty under section 11AC of the
Act .vide above order same was confirmed.
3. Being aggrieved with the impugned order the appellant has filed the instant appeal
on the following main grounds;
a. That they are manufacturing Solar Pumps which are meant for handling water with
Solar Energy, The Solar Pump is appearing at Sr.No.9 of list -8 of Notfn. 012/2012 C.E.
dt. 17/03/2012 and exempted as per Sr.No.332 of the said notification. Their product is
based on Solar Energy system. under Rule-6(6){vni) of CCR.2004 no Cenvat credit
requires to be reversed for the supplies made for setting up of solar power generation
projects or facilities. ' ' |
~b. That the provisions under Rule-6(6) (viii) of CCR.2004 has not been interpreted in '
true spirit. The word "Facilities” appearing under Rule- 6(6)(viii) of CCR.2004 seems
to have been ignored.

c. The Submersible Solar Pumps supplied by them were meant for the facilities of
handling water with Solar energy and appropriately falls within the meaning of"

facilities” under the provisions of Rule-6(6)(vii) of CCR.2004.

d. That they submited certain copies of purchase orders orders granting subsidies
issued by the Govt, of Chhattisgadh (MNRE/CREDA). that the submersible solar
pump sets supphed by them have been utilized for the facilities of handling water.

e. That they were not required to pay/reverse Cenvat credit equal to 6% of the value of
exempted goods as they were entitled to the benefit of the provisions under Rule-6(6)
(viii) of CCR.2004.

f. That they had cleared the goods under exemption under the cover of valid invoices
with transactions well recorded in their books of accounts and shown in the quarterly
returns of ER-3. that they have not suppressed any facts from the department That
the matter involved in the present issue is interpretation of the provisions under
Rule-6(6) (viii),CCR,2004. they relied on following case laws;

. MMTC LTD.reported at 2016(341) ELT 225 (TRI. Bang:)
ii. Hospira Health Care India Pvt.Ltd. reported at 2016(340) EI .T-668(Mad.)
iii. Balkrishna Textile Mills Pvt.Ltd. reported at 2016(340) ELT 55(Guj.)
iv. Skoda Auto India Pvt.Ltd. reported at 2016 (339) EL I 300(Tri.Mumbai)
v. Sports & leisure Apparel Ltd. reported at 2016(338)EL £-3 (S.C.)
g. that since they are not required to pay duty no interest is chargeable on them and

penalty is also not imposable on them.
h. With regards to allegation regarding not malnt@a.r\ge accounts, they

-G,

submitted that they are not availing cemvat credit on 1 put ervice
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by them in the manufacture of exémpted goods are easily id'entiﬁable. That they have
prepared separate RG-23 Pt.1 for the inputs used m the manufacture of exempted goods.
That in case Wheré the Cenvat credit was taken they have reversed the Cenvat Credit Rs
77470/- being the amount of Cenvat credit taken on common input on dt. 01.01.2017
with interest Rs 12700/- dt. 06.01.2017.

4.  The personal hearing.in the matter was fixed on 23.1.2018 which was attended by
Shri Bankim Patel, Director of the said unit. He reiterated the facts in their earlier GOA
submission. they have reversed the Cenvat Credit with interest. I have carefully goan
through the facts of the case ,010, written GOA, and submission. made during persbnal
hearing. I fmd that the issue to be decided is whether the appellént is liable to pay an
amount equal to 6% of the value of exempted goods as per Rule 6 (3) of the Cenvat Credit
Rules, 2004.

5. 1find that, the appellant is engaged in manufacture of dutiable as well as exempted
final products. They had cleared both dutiable and exempted goods and not maintained
separate accounts for the same. They had availed Cenvat Credit of inputs and input
services which are used in both dutiable as well as exempted goods. As per rule 6(1) of
CCR 2004. no éredit shall be allowed on such quantity of input or input services which is
used in the manufacture of exempted goods, except in the circumstances mentioned in
cab-rule 6(2). There are two options available under rule 6(3) of CCR.2004 as amended
v.de No 23/2016-C Ex.(N.T' ) dtd 01 04.2016.

(1) As per sub rule (3)(i) of Rule 6 of Cenvat Credit Rules, 2004, the manufacturer of
goods or the provider of output service shall pay an amount equal to six per cent of value

of the exempted goods and seven per cent of value of exempted services or

(2). As per sub rule (3)(ii) of Rule € of Cenvat Credit Rules, 2004, the manufacturer of
goods or the provider of output service shall pay an amount as determined under sub-
rule (3A) of Rule 6 of the Cenvat Credit Rules, 2004. '

The appellant in the present caée, neither maintained separate accounts for inputs
used in manufacture of dutiable goods and inputs used in manufacture of exempted
goods, nor opted fof proportional reversal of credit,

6. I find that, The appellant has submitted that they were not required to pay/reverse
Cenvat credit equal to 6% of the value of exempted goods as they-were entitled to the
exemtion of the provisions underRule-6(6) (viii) of CCR.2004 Sub rule 6(viii) of Rule 6 of
CCR,2004 is reproduced below -

"(5) the provisions of sub-rules 1), (2), (3) and (4) shall not he applicable in case the

excisable goods removed without payment of duty are either-

vifi. Supplies made for selling up of solar power generation projects or facilities.

The appellant has relied on various case laws and tried to establish that their exempted
product is used in setting up for "solar power generation projects or facilities".

7. 1f{ind that the law is clear regarding the obligation of manufacturer of dutiable and
exempted goods/exempted services and the procedure toy__'b_gi-fg_)llowed as mentioned in

CCR 2004 and its sub-rules.Further, as per No;iﬁca{ig‘rfl iié%:;%\ 5/2010-CE Dated
27/2/2010 as amended which specifically allows, forf/exemption;o ””g%pds for " setting up
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of a solar power generation or solar gnergy production pro_]ect or facility" The notification
further stipulates some conditions for exemptlon on goo’ds In view of the above, it is
clear that the appellant’s claim to take benefit of Rule 6 of CCR,2004 not legal. The case
laws cited by the appellant are not found applicable to facts of the present case.
8. I find that, that the appellant did not maintain separate account for the input and
input services, used in relation to manufacture of dutiable and exempted goods. Further
they did not filed option before the Superinténdent, Central Excise, as stipulated in Rule
6(3) (3A) of the Cenvat Credit Rules, 2004, That they have failed to reverse Cenvat credit
of 6% of the value of exempted goods cleared . Thus, an amount of Rs 4,52,774/- is
recoverable from the appellant under rule 6(3)of CCR 2004.
9. I find that, they have contested that they have not suppressed any facts of the
case. Théy were filing the prescribed returns. That no pehalty is imposable and also
interest provisions are not attracted in this case. I find that the issue is related to the
2015-16. The issue came into light only after theER-1 scrutiny. Therefore, 1 does not
agree with the contention of the appellant. The appellant has relied on various case laws
in their support; I find that the said case laws are not applicable to the present case as
the facts are different from the present case. Thus, the penalty imposed on the appellant
is correct and legal. I find no reason to interfere in the impugned order.

10. In view of above, I uphold the impugned order and disallow the appeal.
11. mmwﬁwmmmmmamma

Th al filed by the appellant stand disposed off in above terms. n
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Attested
&gﬁW date- /2/18

[K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/s. N S P Pumps Pvt. Ltd.
Plot no. 250. Phase-1.
GIDC, Naroda. _
Ahmedabad- 382330,

Copy to- i
1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North

3. The Asstt.Commissioner,CGSTCentralEx.Div~I,Ahmedabad— North -
4. The Asstt.Commissioner(Systems),CGST Central Ex., Ahmedabad-N, _ﬁth.,







